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Virtual Trials and Remote Witnesses; Lessons from Recent Patent Trials 

By Andrew W. Carter 

Given social distancing requirements and other pandemic related issues, jury trials have been largely 
discontinued.   While most bench trials were also delayed, some courts have started holding remote, 
aka “virtual," bench trials.  Although not all that different from an in-person trial, virtual trials do 
have several defining features.  Since the start of the current pandemic, Ocean Tomo professionals 
have testified in several virtual trials, with more scheduled within the next month.  Added to that, we 
have participated in numerous remote depositions over the years.  This paper focuses on what we 
have learned in four areas related to the new world of virtual trials. 

Document management 

More than most cases, intellectual property cases tend to be very document-intensive.  As such, the 
handling of potentially dozens of documents per witness becomes critical in virtual trials.  When 
testifying remotely, counsel is obviously unable to walk up to a witness and hand them anything.  
Courts have solved this in one of two ways.  One way is to send each witness documents in a sealed 
envelope or pouch and require the witness to open the envelope on camera upon taking the virtual 
stand.  Once the documents are unsealed, the examination essentially proceeds as it would in an in-
person proceeding.    

The second method is to email password-protected documents (or links to download sites with 
password-protected documents) to witnesses.  “Handing” a document to a witness is then as simple 
as providing the password.  This method has several advantages, including the ability to add or 
subtract documents at the last minute, the avoidance of missed/delayed physical delivery, and the 
prevention of witnesses improperly looking at the documents beforehand.  Based on experience, we 
suggest emailing the documents (or links) the night before the witness takes the stand or the first 
thing in the morning.  This allows the witnesses to have the documents loaded on their computers 
and ready when testimony starts.  

Importantly, emailed documents tend to not be looked at as closely as physical documents.  When 
witnesses are handed physical documents, they tend to flip through the pages, which reminds them 
of relevant information.  Conversely, witnesses tend to not page through documents presented on-
screen and only focus on the page they are directed to.  In cross-exam, this can be advantageous to 
the examining attorney.  Before taking the stand, witnesses should be strongly reminded to at least 
skim, or better yet read, all documents on screen before answering any cross-examination questions. 
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Witness Location 

Virtual witness testimony has occurred from numerous places, homes, offices, and mock 
courtrooms.  There is no single place to testify from that is the best, and different witnesses can or 
should testify from different locations.  When deciding on where witnesses will testify from, 
consideration should be given to at least the following: 

A) Experience- experienced witnesses, typically experts, are capable of providing quality 
testimony on their own from almost anywhere.  First time or nervous witnesses may 
need to testify from the law firm office as more counseling and control of outside 
elements are required. 

B) Potential for disruption- does the witness live alone, or are they in a house with active 
children?  Does the witness live next to a hospital, fire department, or construction site?  
Is the witness’ office next to any of these? 

C) Comfort- two schools of thought have been argued on this point.  Some believe 
witnesses provide better testimony when comfortable, suggesting that either the home or 
normal place of business is the best place to testify from.  Others note that the 
adversarial nature of trial means witnesses should not become complacent and need to 
focus on the importance of the occasion, requiring either a trip to counsel’s office or 
using a mock courtroom for all witness testimony. 

D) Group work- with everyone scattered, the prep work leading up to trial and each night 
after court can be cumbersome.  Some trial teams have brought everyone together; 
essentially, the trial is "remote" during the day, but after court is adjourned, it is business 
as usual.  The team-related benefits of having everyone together should be weighed 
against not only the virus-related issues but also the travel constraints (and concerns) of 
the witnesses. 
 

Conversation Focus 

For witnesses, one of the biggest changes to a virtual trial is who is looking at who, and when.  In an 
in-person bench trial, the witness will typically look at whoever is asking the questions and will look 
at the judge or counsel when answering questions.  Meanwhile, the judge is sometimes looking at the 
witness though oftentimes looking at other things.  In a virtual trial, we have noticed that judges 
look at the computer screen/camera for virtually the entire time of witness testimony.  While judges 
may be split-screening and reviewing other materials, the consensus is that judges are studying the 
witnesses more than in a typical live trial.  This increased focus puts a premium on witness 
mannerisms and demeanor. 

Additionally, witnesses can choose their screen layout to focus on who they see, allowing viewing of 
both judge and counsel at the same time.  Such a layout, combined with judges typically looking at  
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the screen/camera, results in the witness talking to the judge much more than in a live bench trial.  
We have seen this result in more witness-bench interaction than would typically be expected.  Such a 
dynamic places a premium on witnesses that are comfortable with such settings, and that utilize the 
opportunity to expand the conversation with the bench. 

Technology Issues 

It appears that Zoom is the predominant platform used in video trial, though other platforms may 
be accepted.  Regardless of the platform, several key elements should be kept in mind. 

Sound- everyone prefers to hear other people speak clearly.  Expending energy trying to understand 
a witness can detract from the message the witness is trying to get across.  A high-quality 
microphone is critical to understanding witness testimony.  Inexpensive ($20-$30) lavalier 
microphones are a significant improvement over most built-in laptop microphones or even typical 
table-top microphones.  Cardioid (as opposed to omnidirectional) lavalier microphones are preferred 
since the audio focus will be on just the witness.  Some attorneys have found success with higher-
end ($100+) stand-alone microphones, though more for their own use than for witness testimony.  
Multi-mode types are suggested here, though cardioid is again the most important mode.  For 
listening purposes, external speakers or ear buds can provide both a quality and volume 
improvement.  However, if ear buds are used, we recommend against the microphones built into 
those ear buds; lavalier microphones or high quality table top microphones are a significantly better 
choice. 

Video- the video camera on your witness's laptop can probably be significantly improved.  
Numerous options are available on the market; various electronic review sites are available as guides.  
Spending $100 or so is probably well worth the investment.  While lengthy articles have been written 
about video lighting, the following suggestions will provide adequately for most situations: 

A) Ensure your witnesses have significant front lighting.  The single most important 
element of looking good on video is to have abundant front lighting. 

B) Use neutral backgrounds, with as little light coming from behind as possible. 
C) If the room the witness is sitting in has windows, consider how the light will change 

during the day.  Witness practice and prep may occur at night, but the testimony is 
always during the day. 

If you want movie-quality lighting for your witnesses, search the internet for “three-point lighting”; 
our experience is that this is generally not necessary, though some may prefer it. 

Computers- If documents are sent electronically, then two screens are typically used by witnesses, 
one for documents and one for the video feed.  Using one screen often leads to problems in seeing 
documents due to size constraints, or accidentally interrupting the video feed at some point.   
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We have found that the most effective method is having two separate computers, each with its own 
screen, available to the witness.  Because this is not often an option though, two separate screens 
running from one computer can work almost as smoothly. 

Internet- it goes without saying that a fast internet connection is required.  With families at home 
and multiple people consuming bandwidth, we have seen this become an unexpected issue.  
Unfortunately, the only good solutions are a) have the witness testify from an office, b) have the 
witness pay for better internet service and insure sufficient home Wi-Fi bandwidth, or c) have the 
witness enter a lengthy bargaining session and often lose to skilled and sometimes difficult 
negotiators (ie, children and teenagers).  We suggest choice (a) if there is any doubt about a witness’ 
home internet connection. 

Testing- as with any technological setup, the key to success is the test-improve-retest regime.  Some 
witnesses are very tech-savvy, but some may require several iterations of testing.  At least a week 
(preferably two) before a witness testifies you should have a short test-run to make sure all the tech 
is working, the witness looks good (minimal face shadows, especially around the eyes), the witness 
sounds clear and loud, and there are no unforeseen issues.  And do not forget to test again the night 
before the witness takes the stand. 

Conclusion 

Virtual trials, while relatively new, may be with us for some time.  The above suggestions can give 
counsel a head start on some of the issues they may face in dealing with witnesses with this new 
form of trial.  On balance, we believe the improved “face-to-face” eye contact and enhanced dialog 
with the bench as an overriding benefit to video-based bench trials, resulting in a preference for this 
type of testimony. 
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